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I. INTRODUCTION

Petitioner Ralph Chavous Duke, presents his petition herein
pursuant to " Fed.Civ.P.R. 15(c)(2)--Relation Back DNDoctrine ", in
light of the previous § 2255, on or about the 4th, day of August,
1993. see U.S. v. DUKE, 50 F.3d 571 (8th Cir. 1995), whereas the
understanding of " 15(c)(2) ﬁ, has been addressed by thé Eighth
Circuit and the United States Supreme Court regarding Rule 15, as
well as 2254 and 2255 habeas cases, in addition to the aforement=
ioned rules and statutes, petitioner has also variocus aspects of
the second and or successive petition through the petition prese-
nted relating to the AEDPA STANDARD OF REVIEW AND § 2244, inlight
of the foregoing petitioner RALPH CHAVOUS DUKE, With gimplicity
brings the issues of the previous filed § 2255 once again to the

court's attention.

CoIne...e..... U.S. v. HERNANDEZ, 436 F.3d 851 (8th Cir. 2006),
at 856

B. Statute of Limitations

Hernandez's conviction was final on Octéber 31, 2001, ninety
day after(this court issued its ruling on his direct appeal. Thus,
he had until -October 31, 2002, to file a § 2255 motion for postc-
onviction relief. He timely filed his pro se motion on July 31,
2002. The amended motion, filed on November 12, 2002, was outside
the one-year period. As such, any claims raised for the first time

in the amended motion had to relate back to the original motion to
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be valid under Rule 15(c¢)(2) of the Federal Rules of Civil Proc-
edure. 1In the present'case Mr. Ralph Chavous NDuke, petitioner in
the original § 2255 filed within before one-year limitations per-
iod had expired files this petition as required by above mentioned
rule and is following the precedent established by the Righth Cir-
cuit Court of Appeals.; and

Again...... in U.S.v. HERNANDEZ, 436 F.3d 851 (8th Cir. 2006),

[3] When the district court applied Rule 15(c)(2), it was
following the precedent established by this court. See Mandacina v.
United States, 328 F.3d 995, 1000 & n. 3 (8th Cir.), cert. denied,
540 U.S. 1018, 124 S.Cf. 592, 157 L.Ed.2d 433 (2003) (holding that
§ 2255 proceedings are civil in nature and goéverned by the Federal
Rules of Civil Procedure); United States v. Craycraft, 167 F.3d 451,
457 n. 6 (8th Cir. 1999) (same); see also Ryan v. Clarke, 387 F.3d
785, 789 (8th Cir. 2004) (holding that the Federal Rules of Civil
Procedure govern § 2254 cases because they are civil in nature),
cert. denied,----U.S.---~; , 125 S.Ct. 2526, 161 L.Rd.2d 1119 (2005);
McKay v. Purkett, 255 F.3d 660, 660-61 (8th Cir.) (per curiam) (
same), cert. denied, 534 U.S. 1068, 122 S.Ct. 672, 151 L.Ed.2d 585
(2001). The Supreme Court recently applied Rule 15(c)(2) to an am-
ended § 2254 motion for postconviction relief to determine if it
contained claims that related back to the original filing. See Ma-
yle v. Felix, ---- U.S. ----, 125 S.Ct. 2562, 2566, 162 L.Ed.2d
582 (2005) (relying in part on 28 U.S.C. § 2242, which states hab-
eas applications may be amended or supplemented as provided in the

rules of procedure for civil cases). We have '"characterized § 2255

3.
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motions as 'the statutory analogue of habeas corpus for persons in
federal custody.'" United States v. Martin, 408 F.3d 1089, 1093 (

8th Cir. 2005) (quoting Poor Thunder v. United States, 810 F.2d 817,
821 (8th Cir. 1987)). The Supreme Court's application of Rule 15 to

a § 2254 habeas case in Mayle reaffirms our application of the Civil
Rules to § 2255 cases as correct. Id. at 2568-69 (resolving the con-
flict among circuits on the relation back issue and citing both § 22-
54 and § 2255 casés, including Craycraft); see also Rules ﬁoverniﬁg
§ 2255 Proceedings Rule 12. Based on the Supreme Court's precedents:~
and that of this court, the district court properly applied Rule 15¢(
c)(2). 1Id. at 857,

[4]

Rule 15(¢)(2) states that a claim relates back when it arises
out of the same "conduct, transaction, or occurrence' as the orig-
inal claim.

Claims presented throughout this instant petition by Mr. Ral-
ph Chavous Duke, relates in every rule and statute back to the or-
iginal § 2255 motion.

In..... Commonwealth v. Bowie, 236 F.3d 1083, 1087, (9th Cir.
2001) (reversing murder conviction due to government's knowing use
of perjured testimony).

In the govermment's unbhridled zeal to convict Ralph Duke a de-
cade ago, justice became a casualty of our nation's war on drugs.
This Court's recognitioﬁ in 1995 of the government's knowing use of
perjury to obtain his conviction only scratched the surface of the
widespread governmental subornation of perjury which permeated his

trial. See United States v. Duke, 50 F.3d 571 (8th Cir. 1995).

4,
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Newly discovered evidence demonstrates that the government’s
investigators and prosecutors in Mr. Duke’'s case operated in
accordance with that ancient Machiavellian maxim: the ends justify
the wmeans. For twenty vyears, Mr. Duke was the target of
unsuccessful FBI, IRS, and state and local law enforcement
investigations.® When several of his relatives were caught in a
DEA reverse-sting operation, the government seized the opportunity
to manipulate them in order to finally get their elusive target,
Mr. Duke.

In their effor£ to secure Mr. Duke’s'convicticn at any cost,
government agents: (1) threatened, coerced and intimidated
prosecution witnesses; (2) disregarded, ignored and discouraged
statements from prosecution witnesses exculpating Mr. Duke; and (3)
suggésted, encouraged and orchestrated false testimony by
prosecution witnesses inculpating Mr. Duke. His trial thus became
a perverse parade of perjury by prosecution witnesses, all with the
government’s knowledge, consent and blessing.

In Mr. Duke'’s only other habeas proceeding, this Court
acknowledged the government'’s knowing use of perjury at his trial,
but nonetheless affirmed the denial of relief concluding that the
perjury demonstrated therein constituted harmless error in light of

other evidence. See United States v. Duke, 50 F.3d 571 (8th Cir.

1995). Yet, as can now be shown, that other evidence consists

'See Drug Enforcement Administration, Office of Inspections,
Management Review: Utilization of CS-84-036739 (IN-00-S006) at 17
[hereinafter cited as DEA Chambers Report], a copy of which is
included in the accompanying appendix filed herein.
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primarily of additional knowing governmental perjury. Newly
discovered evidence reveals that the perjury previously recognized
by this Court was merely the tip of an iceberg of egregious
governmental misconduct designed to insure Mr. Duke’s conviction.

That misconduct began at approximately 10:30 p.m., on May 17,
1989, when four men were arrested at the Minneapolis Hilton Hotel
attempting to purchase 20 kilograms of cocaine from Andrew
Chambers, the most notorious undercover informant in the history of
the Drug Enforcement Administration. Two of the four men arrested
were related to Mr. Duke: his son, Ralph Lamont (Monte) Nunn, and
his nephew, Loren Duke. Immediately before their arrest, Nunn and
Loren Duke presented Chambers with approximately $120,000. Shortly
after their arrest, the police arrested Ralph Duke and executed a

search warrant at his home on the following day, May 18, 1989. See

United States v. Duke, 940 F.2d 1113, 1116 (8th Cir. 1991).
Ralph Duke was ultimately charged with the followihg crimes:

(1) Participating in a -continuing criminal enterprise to
possess and distribute cocaine (count 1);

(2) Aiding and abetting the attempt to possess with intent to
distribute twenty kilograms of cocaine on May 17, 1989
(count 2);

(3) Aiding and abetting the possession with intent to
distribute smaller quantities of cocaine on various dates .
(counts 4-8) ;

(4) Using or carrying a firearm during and in relation to a
drug trafficking offense (counts 28-30); and

(5) Conspiring to possess with intent to distribute cocaine
(count 32).

See id. at 1115.
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After a month long trial, Mr. Duke’s jury convicted him of all
counts on December 22, 1989. United States District Court Judge
David S. Doty sentencéd Mr. Duke on June 20, 1990, to concurrent
life sentences on counts 1, 2 and 32, concurrent forty vyear
sentences on counts 4-8, and consecutive sentences of thirty years
on count 28, and five years on counts 29 and 30. On direct appeal,
this Court affirmed all but one of Mr. Duke’s convictions and
directed Judge Doty to vacate either the CCE or conspiracy
conviction on double jeopardy grounds,z. See id.

Analyzing the sufficiency of the evidence on count 2, the
twenty-kilogram transaction, this Court characterized it as ‘a
close question, given only the circumstantial evidence indicating
the Nunn purchased the cocaine for Duke with Duke's money . . . ."
Id. at 1117. When reanalyzed in light of newly discovered
evidence, it is clear that not only is there legally insufficient
evidence to sustain Mr. Duke’s conviction, the newly discovered
evidence actually demonstrates his innocence on count 2. That
evidence likewise establishes ﬁhat he is actually innocent of the
other crimes for which he was wrongfully convicted.

On January 6, 1993, Mr. Duke filed h;s previous Section 2255
motion. Judge Doty denied that motion without an evidentiary
hearing on August 16, 1993. This Court subsequently affirmed that

denial of post-conviction relief in United States v. Duke, 50 F.3d

571 (8th Cir. 1995). The issue presented six years ago was whether

newly discovered evidence of Andrew Chambers’s arrest record '

?Judge Doty vacated the CCE conviction on April 8, 1992.
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entitled Mr. Duke to a new trial. Characterizing Mr. Duke’s arrest
as "largely the result of a reverse—stihg operation conducted by
the Drug Enforcement’Agency (DEA) ," this Court observed:

A key figure in this operation was Andrew

Chambers, a DEA undercover informant, who

successfully negotiated a drug deal with one

of Duke’s sons [Monte Nunn] and one of his

nephews [Loren Duke]l. The undercover deal led

to [Ralph] Duke’s arrest.
Id. at 574.

Mr. Duke’s "main contention" in his previous Section 2255
proceeding was "that newly discovered evidence demonstrate[d] that
Chambers, a principal government informant and witness, committed
perjury with regard to his criminal record, and further, that the
prosecutor failed to inform Duke’s trial counsel about Chambers’
true background while, at the same time, using false testiﬁony to
bolster his credibility." Id. at 576. During the government’s
opening statement, an Assistant United States Attorney told Mr.
Duke’s jury that Chambers had never been arrested or convicted.
Id. Chambers then testified that he had never been arrested or
convicted. Id. Minnesota Bureau of Criminal Apprehension (BCA)
Agent Robert Bushman, assigned to a DEA task force, "also testified
that Chambers was chosen for their operation because, among'other
reasons, he was trustworthy and did not have a criminal record."
Iid.

After this Court affirmed Mr. Duke’s conviction on direct

appeal in United States v. Duke, 940 F.2d 1113 (8th Cir. 1991), he

discovered evidence "that Chambers had been arrested a number of

times and convicted once in 1978 . . . [and] in another federal
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trial, Chambers admitted that he had lied in court about his
criminal record on previous occasions." 50 F.3d at 576. Arguing
that Chambers’ testimony was "crucial to the prosecution’s case, "
Mr. Duke claimed that the prejudice he sustained "by not having the
opportunity to confront Chambers with this type of impeaching
evidence" warranted granting him a new trial. Id. This Court
analyzed Mr. Duke’s claim’in terms of whether "his convictions were
obtained through prosecutorial misconduct that violated his right
to due process." ;g;

Noting that the standardstfor granting a new trial motion
based on newly discovered evidence vary depending upon "the amount
Qf prosecutorial misconduct, if any, that occurred in the
underlying case," this Court initially reviewed the standard
applicable to cases“ involving no prosecutorial misconduct
whatsoever. Id. One of the five requirements imposed under that
standard is that "the evidence must be likely to prbduce an
acquittal if a new trial is granted." Id. at 576-77. Contrasting
this standard with the one applicable to cases involving the

government’s failure to disclose favorable evidence to the defense,

this Court noted: "A standard more favorable to the defendant is
applied, however, if a Brady violation has occurred." Id. at 577

(footnote omitted) .
Elabofating on this more favorable standard, this Court
stated:
To prove a Brady violation, a defendant must
show that the prosecution suppressed the

evidence, the evidence was favorable to the
accused, and the evidence was material to the

9.
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issue of guilt or punishment. Evidence is
"material" for purposes of the rule in Brady
"only if there is a reasonable probability
that, had the evidence been disclosed to the
defense, the result of the proceeding would

have been different." A "reasonable
probability" is a probability sufficient to
undermine confidence in the outcome.

Impeachment evidence, as well as exculpatory

evidence, falls within the Brady rule, and it

is subjected to the same materiality analysis.
Id. (citations omitted).

This Court then focused on the even more defense-friendly
standard applicable to new trial motions based on "newly discovered
evidence that a conviction was obtéined by the prosecutor’s knowing
use of perjured testimony." Id. Noting that such convictions
"must be set aside if there is aﬁy reasonable likelihood that the
false testimony could have affected the judgment of the jury," this

Court observed that "the fact that the testimony is perjured is

considered material unless failure to disclose it would be harmless

beyond a reasonable doubt." Id. (quoting United States v. Agurs,

427 U.S. 97, 103 (1976), and United States v. Bagley, 473 U.S. 667,

680 (1985)).

This Court further observed that when "the government
knowingly, recklessly, or negligently used false testimony, the
Agqurs ’‘any reasonable likelihood’ standard -applies." Id. Yet,
before a court will apply this "relaxed standard', a defendant muét
establish that " (1) the testimony was in fact perjured and (2) the
prosecuting officers knew, or should have known, of the perjury at

the time the testimony was presented. Id. at 577-78.

10.

Appellate Case: 08-1759 Page: 10 - Date Filed: 04/04/2008 Entry ID: 3420483



Turning to the facts presented in Mr. Duke’'s post-conviction
appeal, this Court concluded that the record "clearly demonstrates
that Chambers did in fact perjure himself at Duke’s trial when he
testified that he had never been arrested or convicted." Id. at
578. Despite observing that there was "no evidence that the
prosecution actually knew that Chambers was lying when he testified
that he -had never been arrested or convicted," this Court
nonetheless found that "the prosecution should have known of the
falsity of Chambers’ testimony." Id. This finding of constructive
knowledge resulted in this Court’s application of the relaxed
"standard for knowing, reckless, or negligent use of perjury
to the question of whether Duke is entitled to post-conviction
relief.® Id.

This Céurt construed the government to ‘have knowledge of
Chambers’ perjury due to "the prosecution’s misrepresentation of
Chambers’ criminal record and the concomitant introduction of false
testimony." Id. As this Court noted, in response to a specific
request for information concerning Chambers’ criminal history, the
prosecution told Mr. Duke’s trial counsel that Chambers had no
arrest record. See id. Even through the appeal of Mr. Duke’s
prior § 2255 proceeding, the government maintained  "that it never
knew of Chambers’ prior arrests." Construing'phe government to
have knowledge of Chambers’ arrest record, this Court explained:

This is unfortunately not the first case we
have seen where the government has failed to
successfully complete a routine background
check. Such carelessness 1s unacceptable,

particularly in 1light of the technological
advances which make record retrieval readily

11.
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accessible. We strongly condemn the
government’s haphazard approach to its own
trial preparation and to its duty to serve and
facilitate the truth-finding function of the
courts.

Id. at 578 n.4 (emphasis added).

Despite finding that the government knowingly used perjured
testimony at Mr. Duke’s trial, this Court affirmed the denial of
habeas relief by holding that there was "no reasonable likelihood
that Chambers’ false testimony affected the judgment of the jury."
Id. at 580. Stated differently, this Court held that the
government’s "failure to disclose the fact that Chambers gave false
testimony about his arrest record was harmless beyond a reasonable
doubt."” Id. Several factors contributed to this harmless error
finding.

First, this Court emphasized that "Chambers testified about
events proving only one of eleven counts," the twenty kilogram
transaction -- count 2. Id. at 579. This Court viewed "Chambers’
testimony with regard to the other counts [as] essentially
collateral and cumulative." Id. Second, with respect to count 2,
this Court found that "there was considerable evidence, apart from
Chambers’ testimony, of Duke’s involvement in the effort to
purchase the twenty kilograms of cocaine from Chambers." Id. That
"considerable evidence" consisted entirely of Loren Duke’s
testimony and Monte Nunn’s taped statements to Chambers. See id.

Loren Duke testified that Nunn "told him that the money for

the twenty kilos came from his father," Ralph Duke, and "the only

 reason why he was going to get the stuff was because his dad wanted

12.
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it." Id. The taped statements consist of Nunn telling Chambers

the following about his father:

(1) He controlled all the dope business in the Twin Cities;
(2) He distributed 75 kilograms of cocaine every month or
two;

(3) He felt fine about the deal between Nunn and Chambers;

(4) He might want to get some of the cocdine; and

_(5) He usually got his cocaine directly from Colombians.
See id.

In addition to this "considerable evidence" of Mr. Duke’s
involvement in the 20 kilogram transaction, this Court noted that
his trial attorney impeached Chambers’s credibility by showing that
he "failed to file income tax returns for the previous six years
and paid tax on none of the $100,000 he had been paid by the DEA
for his undercover work on other cases." Id. This Court alsb
noted that Mr. Duke’s lawyer "was also able to suggest bias toward
the prosecution because Chambers had been paid over $29,000 for his
work in this and other Minnesota prosecutions." Id. Finding that
the "jury was well aware of the possibility that self-interest
might have influenced Chambers’ testimony," this Court concluded
that Judge Doty "did not err in denying post-conviction relief
based on newly discovered evidence of Chémbers"'arrest record
because it is not reasonably likely that the informant’s false
testimony affected the judgment of" Mr. Duke’s jury. Id.

Since this Court reached that conclusion in 1995, Mr. Duke has
discovered gxtensive additional evidence of the government’s

knowing use of false testimony, and its failure to disclose

13.
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exculpatory evidence, which is reasonably likely to have affected
his jury’s judgment. After reviewing this newly discovered
evidence, this application will demonstrate that Mr. Duke is
entitled to bring a second or successive § 2255 motion under the
technical requirements of the Antiterrorism and Effective Death
Penalty Act (AEDPA) of 1996. This demonstration will include
discussions of the AEDPA standard of review and the law governing
post-conviction relief based upon the government'’s knowing use of
false testimony and its failure to disclose exculpatory evidence.
This application will then urge this Court to authorize the
district court to consider Mr. Duke’s second or successive § 2255
métibn.

Separate and apart from seeking this Court’s authorization to
file a second or successive § 2255 motion, Mr. Duke moves this

Court to recall the mandate issued in United States v. Duke, 50

F.3d 571 (8th Cir. 1995), on the basis that it in&olved fraud upon
the court. By knowingly using false testimony and failing to
disclose exculpatory evidence, ‘the government committed a fraud
upon the court. Consequently, Mr. Duke alternatively urges this
Court to recall its prior mandate and remand to the district court
for a full evidentiary hearing to determine the extent of the
government’'s fraud upon the court in this case.

II. NEWLY DISCOVERED EVIDENCE OF THE GOVERNMENT’S KNOWING USE OF

PERJURED TESTIMONY AND ITS FAILURE TO DISCLOSE EXCULPATORY

EVIDENCE

Since this Court’s decision in United States v. Duke, 50 F.3d

571 (8th Cir. 1995), Mr. Duke has discovered extensive additional

14,
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evidence reflecting the government'’s knowing use of perjured
testimony at his trial. Much of this newly discovered evidence
involves the government’s awareness of Andrew Chambers’s pattern of
committing perjury' prior to Mr. Duke’'s trial. This evidence
demonstrates actual governmental knowledge of Chambers’ perjurious
history, rather than simply constructive knowledge resulting from
its careless failure to conduct "a routine background cheék." Id.
at 578 n.4.

The remainder of this evidence extends far beyond Chambers and
involves the government’s knowing use of false testimony by other
key prosecution witnesses at Mr. Duke’s trial. This evidence
reveals a pattern of governmental misconduct designed to encourage
false testimony implicating Mr. Duke and discourage truthful
testimony exculpating him.. By ignoring information which
exonerated Mr. Duke and rewarding information which helped secure
his conviction, governmental agents and prosecutors knowingly,
recklessly and negligently manufactured a case against him
consisting entirely of false testimony.

The government’s use of Chambers at Mr. Duke’s trial, despite
its actual knowledge of his perjurious history, indicates its
shockingly deplorable willingness to use false testimony in order
to convict Mr. Duke. This Machiavellian prosecutorial mindset
bolsters the credibility of key government witnesses who admit
committing perjury at Mr. Duke’s trial with the government’s

knowledge and blessing. It is reasonably likely -- if not certain

15.
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-- that their false testimony affected the judgment of Mr. Duke’s

jury.

A. Andrew Chambers

As the first published opinion documenting Andrew Chambers’s

perjurious nature, this Court’s decision in United States v. Duke,

50 F.3d 571 (8th Cir. 1995), became a catalyst for continuing
revelations of extensive governmental misconduct. Citing Duke just
last year, the Ninth Circuit observed: "Several federal circuit
courts have documented Chambers’s questionable credibility in

unpublished and published opinions." United States v. Bennett, 219

F.3d 1117, 1121 (9th Cir. 2000). The Bennett court further
observed that "several circuit court opinions mention Chambers by
name and impugn his credibility." Id. at 1124. 1In Bennett, the
government conceded that it was "reckless" in not disclosing in a
wiretap application "the number of times that Chambers perjured
himself, lied, had been arrested, and failed to pay income taxes."
id.

In a 1993 wunpublished opinion, the Ninth Circuit had
previously recognized that "Chambers’s credibility [at triall
already was undermined significantly by his trial admission that he
had lied in previous cases while testifying as' a government

witness." United States v. Ransom, 990 F.2d 1264 (Table), 1993 WL

100158, *1 (9th Cir. 1993). That admission occurred during
Ransom’s June 1988 federal trial in Los Angeles when Chambers
admitted testifying falsely about his prior criminal history in

United States v. Springer and United States v. Brown, two 1985

16.
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federal trials in St. Louis. See DEA Chambers Report at 7-8. 1In

Springer, Chambers falsely "testified that he had never been

convicted of any crime in any jurisdiction." United States v.

Springer, 831 F.2d 781, 783 (8th Cir. 1987) .

In 1998, the Fifth Circuit offered this opinion of Chambers:
"It is clear that Chambers is not the most pristine of witnesses.
Chambers has been paid over $1,000,000 by the DEA for his testimony
in past cases, he cheated on his taxes, and he beat his wife."

United States v. Millsaps, 157 F.3d 989, 994 (5th Cir. 1998) .

Much of the newly discovered evidence of the extensive
governmental misconduct involving Chambers is available only
because-of the persistent efforts of H. Dean Steward, a former
public defender who represented Daniel Bennett, a defendant in

United States v. Stanley, a 1996 federal prosecution in Los

Angeles. See DEA Chambers Report at 38-39. . Steward filed a

pretrial discovery motion that outlined Chambers’s false testimony

in Duke and other cases. Id. at 39. Steward’s supporting
memorandum included this Court’s Duke opinion. Id. at 44. As a
result, "the presiding judge issued a sweeping discovery order"

compelling the government to disclose "all prior testimony by
Chambers, all reports, payment records, criminal history from any
state, etc." Id. at 42.

While defending Bennett in the criminal proceedings, Steward
also requested information about Chambers directly from the DEA in
1997. Id. at 46. When the DEA denied his requests, Steward filed

a FOIA [Freedom of Information Act] action in 1998 seeking

17.
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disclosure of DEA records regarding Chambers. Id. In 1999, United
States District Court Judge Gladys Kessler ordered the DEA to
disclose Chambers’s criminal record and DEA paymeﬂt record to
Steward, and to search further for records of case names, numbers

and judicial districts where Chambers had testified. Bennett v.

Drug Enforcement Admin., 55 F. Supp.2d 36, 43 (D.D.C. 1999).

In support of her ruling, Judge Kessler wrote:

Plaintiff and his counsel have already
conducted significant research on the many
instances 1in which Chambers has perjured
himself about his criminal record, and the
government’s apparent complacency about this

conduct. The information uncovered by
Plaintiff is very compelling, suggesting
extensive government misconduct, and the

information sought is necessary to confirm
whether Plaintiff’s findings are backed by the
record. Furthermore, it 1is clear from the
far-reaching and serious consequences of the
activities and collaboration of Chambers and
the DEA that there is a substantial public
interest in exposing any wrongdoing in which
these two parties may have engaged. This
public interest can only be served by the full
disclosure of Chambers’ rap-sheet, about which
he has frequently testified, although not
always truthfully, in open court around the
country. . . . Plaintiff’s research further
suggests that Chambers has earned as much as
$4 willion for serving as a government
informant. Given the compelling evidence
Plaintiff has uncovered, suggesting massive
government misconduct, the public interest in
.the disclosure of this information - far
outweighs any privacy interest Chambers may

have.
Id. at 43-43 (footnotes omitted). Judge Kessler cited Duke and
Ransom as examples of Chambers’ false testimony. See id. at 42

n.6.

18.
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On November 22, 1999, while the DEA’s appeal of Judge
Kessler’s ruling was pending before the District of Columbia
Circuit Court of Appeals, the National Law Journal published an

article about Bennett v. DEA, authored by David Rovella and titled

"Some Superinformant: Lies, rap sheet of DEA’s million-dollar man
start a legal fire."* Within two months, on January 16, 2000, the
St. Louis Post Dispatch published a front-page Sunday edition story
detailing Chambers’s career as a DEA informant and his role in
extensive governmental misconduct. Written by Michael Sorkin and
Phyllis Librach, the article, titled "Top U.S. Drug Snitch is a

* ignited a media firestorm which burned across

Legend and a Liar,"
the entire country.

Between February 2060 and May 2001, the St. Louis Post
Dispatch published seven additional‘articles and two editorials
regarding Chambers.® In addition to the St. Louis Post Dispatch,
the Los Angeles Times, Miami Herald, Houston Chronicle, Dallas

Morning News, Tampa Tribune, and St. Petersburg Times all published

articles concerning Chambers and his involvement in- widespread

governmental misconduct.® An analysis of Bennett v. DEA, authored

by Barry Tarlow, also appeared in the March 2000 edition of The

3A copy of this article is included in the accompanying
appendix filed herein.

A copy of this article is included in the accompanying
appendix filed herein.

SCopies of these articles and editorials are included in the
accompanying appendix filed herein.

‘Copies of these articles are included in the accompanying
appendix filed herein.

19.
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Champion, a Jjournal published by the National Association of
Criminal Defense Lawyers.’ In July 2000, Newsweek magazine
published an article about Chambers, written by Andrew Murr and
titled ﬁKing of the Drugbusters."?® Even ABC’s 20/20 broadcast a
segment about Chambers titled "The High Cost of Lying: Nation’s
Number One Drug Informant Faces Fallout," which included Connie
Chung’s exclusive interview of Chambers.’®

Within weeks of Sorkin and Librach’s first article, the DEA
deactivated Chambers as an informant and launched an internal
investigation of his misconduct.!® Ultimately, that investigation
culminated in the DEA Office of Inspections issuing a 157-page
report which has not yet been released to the public. Dean
Steward, however, obtained a copy of the report in May 2001 as a
result of his FOIA'request and furnished Mr. Duke with a copy of
the report in August 2001.%' That report demonstrates that the
government'was fully aware of Chambers’s penchant for perjury more

than one year before Mr. Duke’s trial.

'A copy of this article is included in the accompanying
appendix filed herein.

’A copy of this article is included- in the accompanying
appendix filed herein. '

A transcript of that television broadcast is included in the
accompanying appendix filed herein.

’See William DeShazo e-mail to Milo Grasman, dated February
2, 2000, a copy of which is included in the accompanying appendix
filed herein.

'See Declaration of H. Dean Steward, a copy of which is
included in the accompanying appendix filed herein.
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The DEA Management Review Report reveals that Chambers worked
with the DEA from 1984 to ZOOO:and was paid approximaﬁely two
million dollars ($2,000,000) by the DEA for his efforts, which
included testifying in approximately' 25 DEA cases.l See DEA
Chambers Report at 1, 98, 101. He testified falsely in 16 of those
25 cases -- a 64% perjury rate -- providing false testimony about
his arrest record, educational background and payment of income
- taxes. Id. at 1, 101.

Chambers’s first documented instance of perjury occurred in

St. Louis, during the April 1985 trial of United States V.

Springer, when he denied ever being charged with a crime. Id. at
2, 102. At the time of this false testimony, charges were pending
against Chambers in Kentucky for forgery and filing false financial
statements. Id. at 102. A DEA agent requested a Kentucky judge to

recall any outstanding warrants on Chambers prior to his testifying

in Springer. Id.
Three weeks after testifying falsely in Springer, Chambers

again committed perjury when he testified in United States v.

Brown, another trial conducted in St. Louis. Id. at 6, 103. As in
Springer, <Chambers falsely testified that he had never been
involved in any criminal conduct. -Id. at 103.

In June 1988, Chambers testified in United States v. Ransom,

a Los Angeles trial. Id. at 7. Several months prior to trial, the
prosecutor had requested the DEA to furnish Chambers’s criminal
history and a list of prior federal cases in which he had

testified. Ia. at 9. Within a week of that request, the DEA
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provided the prosecutor with Chambers’ criminal history. Id.
After the government elicited that criminal history on direct
examination, Chambers admitted on cross-examination that he had
testified falsely about his criminal history in both Springer and

Brown. Id. at 7-8, 103. Both the DEA case agent and the Assistant

United States Attorney immediately notified their superiors when
they became aware of Chambers’s "prior credibility issues" during

his testimony in Ransom. Id. at 9, 103.

Two weeks after testifying in Ransom, Chambers again testified
falsely about his criminal history in another Los Angeles trial,

United States v. Fuller. Id. at 11, 103. As in Ransom, Chambers

admitted in Fuller that he had lied under oath in both Springer and
Brown. Id. at 13. Aware of Chambers’s ‘'"past credibility
problehs,ﬁ the Assistant United States Attorney fully disclosed
that information to the defense attorneys in Fuller prior to the
beginning of trial on June 21, 1988. Id. at 13, 103.

More than seven months passed before Chambers testified in the

February 1989 trial of United States v. Floyd, another Los Angeles
case. Id. at 15, 103. A month before that trial, the prosecutor
furnished the defense with Chambers’s criminal history, a list of

prior trials at which he had testified, and a list of DEA payments

he had received in Floyd. Id. at 13. Due to Chambers'’s
"improprieties," the prosecutor elected not to call him as a
witness. Id. at 103. The defense, however, armed with the

devastating impeachment material disclosed by the government,
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called Chambers as a defense witness and elicited his admission

that he had lied under oath in both Springer and Brown. Id.
More than nine months after Floyd and almost eighteen months

after Fuller and Ransom, the trial of United States v. Duke began

on November 22, 1989. Id. at 16, 104. That was a day for which
many Minnesota law enforcement officers had waited for what seemed
an eternity. After 20 years of an open -- but unsuccessful --
investigation by the FBI, IRS, and numerous state and local law
enforcement agencies, Ralph Duke would finally be brought to
justice, thanks to a DEA inveétigation utilizing superinformant
Andrew Chambers. Id. at 17.

When asked on direct examination by Assistant United States
Attorney John Hopeman whether he had ever been arrested, Chambers
lied and said, "No." Id. at 17, 104. . At the time Hopeman asked
that question, Chambers had been arrested eleven (11) times. .Id.
at 17. Yet, unlike the defense attorneys in Fuller and Floyd, Mr.
-Duke’s lawyer . could not impeach Chambers because the government
failed to disclose his prior criminal history and "credibility
issues" (prior instances of perjury and false testimony) to Mr.
Duke’s lawyer. In 1996, a year after this Court’s decision in
Duke, Chambers admitted lying under oath at Mr. Duke’s trial when

testifying in United States v. Millsaps. Id. at 47.

The DEA Management Review Report goes on to chronicle
Chambers’s persistent pattern of perjury throughout the 1990’'s, as
well as the refusal of several federal prosecutors to use him as an

informant or a witness, and the dismissal of numerous cases across

23.

Appellate Case: 08-1759 Page: 23  Date Filed: 04/04/2008 Entry ID: 3420483



the nation due to "the Chambers controversy." Id. at 77, 82. The
report acknowledges the DEA’'s constitutional obligation to disclose
information "useful to impeach the credibility of a government
witness," including any information contradicting a witness’'s
testimony. Id. at 101. Further acknowledging that a case agent
should always be aware of an informant’s complete arrest record,
the Chambers Report declares: "It is negligent for [a case agent]
to utilize a [confidential source] without being aware of his
arrest record." Id. at 106. The report also emphasizes that it is
DEA’s responsibility to advise prosecutors of "any information they
have that would impact the credibility of a [confidential source],b"
including "Chambers’s arrest record and prior instances where he
provided false testimony." Id.

The Chambers Report concludes that the government first became
aware that Chambers had testified falsely on June 9, 1988, when he
admitted while testifying in Ransom that he had lied under oath in

Springer and Brown. Id. at 107. After United States v. Fuller,

the June 21, 1988, trial in which the prosecutor was aware of
Chambers’s "past gredibility problems" and fully disclosed'that
information to the defense prior to trial, the report recognizes
that "it was the responsibility of DEA to ensure thét future
prosecutors were informed of credibility issues surrounding
Chambers."” Id. at 106.

Mr. Duke’s trial occurred almost eighteen (18) months after
Fuller. In light of the recent revelations contained in the

Chambers Report, it is far too late in the day for the government
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to claim that it was unaware of Chambers’s "past crédibility
problems"” at the time of Mr. Duke’s frial. The DEA was
constitutionally obligated to disclose that information to Mr.
Duke’s prosecutors, who were likewise constitutionally obligated to
disclose that information to his defense attorney. The only
reasonable explanation for their failure td discharge their
constitutional duties is the "law enforcement propensity to avoid
negative information about an informant." Id. at 44. Yet, turning
a blind eye to such information only compounds the harm of the
constitutional violation and reveals the win-at-all-costs mentality
of the agents and prosecutors involved in Mr. Duke’s case.

B. Additional Government Witnesses

Andrew Chambers was not the only government witness who
committed perjury at Mr. Duke’s trial with the government's
knowledge and consent. An investigation conducted since this

Court’s decision in United States v. Duke, 50 F.3d 571 (8th Cir.

1995), reveals the government’s knowing use of false testimony by
key witnesses whose perjured testimony previously led this Court to
characterize Chambers’s perjury as "harmless error." Id. at 580.
That characterization cannot sufvive this extensive newly
diécovered evidence of the govérnment's knowing use of perjured
testimony and its concomitant failure to disclose exculpatory
evidence.

1. Loren Duke

Loren Duke (Ralph Duke’s nephew) was one of the government’s

key witnesses who testified falsely at Ralph Duke’s trial. Loren
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Duke testified that Monte Nunn (Ralph Duke’s son) "told him that
the money for the twenty kilos came from his father," Ralph Duke,
and "the only reason why he was going to get the stuff was because
his dad wanted it." Id. at 579. It was this testimony and Nunn’s
taped statements to Chambers which resulted in this Court’s 1995
harmless error finding. See id. at 579-80. Loren Duke now admits
that this testimony was false and that the government knew it was
false at the time of the trial.

At approximately 10:00 p.m. on May 17, 1989, Loren Duke, Monte
Nunn, Anthony Turner and Larry Hutchinson drove to the Minneapolis
Hilton Hotel to purchase 20 kilograms of cocaine from Andrew

Chambers. See Loren Duke Transcript at 2, 5.2 gee also United

States v. Duke, 940 F.2d 1113, 1116 (8th Cir. 1991). They had

pooled approximately $117,000 from various people to purchase the

~cocaine from Chambers. See id.; Loren Duke Transcript at 3. None

~of this money belonged to Ralph Duke. Id. In fact, Ralph Duke

knew nothing about Nunn’s 20 kilogram deal with Chambers. Id.
Loren Duke and his three companions were arrested before any
exchange of drugs or money. Id. at 5. DEA Special Agent Carey and
Assistant United States Attorney Hopeman'subsequently interviewed
Loren Duke, who refused to reveal the sources of the.$117,000. Id.
at 6. Nevertheless, Loren Duke told the prosecutor and case agent
that Ralph Duke was.not involved in the 20 kilo transaction. Id.

He told them that none of the money was Ralph Duke’s, that the

YA copy of Loren Duke’s transcribed interview is included in
the accompanying appendix filed herein.
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drugs were not being purchased for Ralpﬁ Duke, and that Ralph Duke
knew absolutely nothing about the 20 kilo deal. 1Id.

Agent Carey and AUSA Hopeman, however, refused to accept that
Ralph Duke-was not involved in the transaction. Id. at 7. They
wanted Loren Duke to say that it was Ralph Duke’s money being used
to purchase drugs for Ralph Duke and his Duke Gang. Id. at 8.
Loren Duke told them that no Duke Gang existed. Id. at 3, 8.
Undeterred, the case agent and prosecutor threatened Loren Duke by
telling him that if he fefused to implicate Ralph Duke in the 20
kilo deal, he would go to prison for 30 years and they would indict
his parents, who would also go to prison. Id. at 8. . After
discussing this dilemma with his parents, Loren Duke agreed to
cooperate with the prosecution by telling them what they wanted to
“hear. Id. His parents supported his decision. Id. at 8.

Loren Duke was not the only government witness to testify
faléely against Ralph Duke in order to obtain a sentence reduction.
Id. at 12. The government offered to cut sentences in half in
exchange for testimony implicating Ralph Duke. Id. For example,
in order to shorten his sentence, a drug dealer named David Youman
falsely testified that he bought drugs from Ralph Duke in Loren
Duke’s garage. Id. at 11.

a. Claude Duke

Claude Duke, Loren Duke’s father, corroborates his son’s
claims. Within hours of his arrest, Loren Duke told his father

that it was Monte Nunn’s deal and Ralph Duke had nothing to do with
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it. See Claude Duke Tranécript at 34-35."* When the government
executed a search warrant at Claude Duke’s home, Agent Carey and
AUSA Hopeman were presentT Id. at 9. The prosecutor requested
Claude Duke to come to his office the next day, at which time
Hopeman falsely claimed to have evidénce that Claude Duke was
involved in narcotics. Id. at 10-11. Hopeman also told Claude
Duke that his son was part of a 20 kilo transaction in which Ralph
Duke was not involved. Id. at 14.

AUSA Hopeman further informed Claude Duke that his son was
facing 20 years and he wanted Claude to convince Loren to cooperate
in a prosecution of Ralph Duke. Id. 14-15. After several meetings
with Hopeman, Claude Duke met with his son, who again told him that
Ralph Duke was not involved in the 20 kilo transaction. Id. at 15.
Loren Duke toid his father that it was Monte Nunn’s deal, that Nunn
and his friends pooled the buy money, and that Ralph Duke was not
even aware of thé deal. Id. at 17.

When Claude Duke later told the prosecutor what his son had
said, AUSA Hopeman told him that he had indictments waiting for
Claudé, his wife, his brother, and his other son (Marcel Duke).
Id. at 19. Hopeman also threatened to give each of them 20 years
unless Loren Duke cooperated with the government’s prosecution of
Ralph Duke. Id. at 19-24. Furthermore, Hopeman promised to
release Claude’s elderly brother as soon as Loren agreed to

cooperate. Id. at 32. .

BA copy of Claude Duke’s transcribed interview is included in
the accompanying appendix filed herein.
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When Claude Duke again met with his son, he encouraged Loren
to tell Hopeman what he wanted to hear in order ‘to protect his
parents, his brother, and his 70-year-old uncle. Id. at 24-25.
Reluctantly acquiescing to his father'’s plea, Loren Duke falsely
admitted to Hopeman that Ralph Duke’s money was involved and the
drugs were being purchased for Ralph Duke. Id. at 26. Once Loren
Duke changed his story to protect his family members, the
government released Claude Duke’s brother and dropped all charges
against him. Id. at 30-33.

Like Loren Duke, many other government witnesses répeatedly
told the case agent and prosecutor that Ralph Duke was not
involved. Id. at 46. Nevertheless, they were all threatened with
20 yéars and proﬁised significant sentence»reductions only if they
incriminated Ralph Duke. Id. at 27-28. These witnesses, like
Loren-Duke, ultimately succumbed to the government’s coercion and

agreed to testify falsely against Ralph Duke. Id. at 27-28, 37-40.

b. Marcel Duke
Marcel Duke corroborates both Loren and Claude Duke. He
confirms that no Duke Gang or organization ever existed. See

Marcel Duke Transcript at 6. He also confirms that Ralph Duke
played absolutely no role in the 20 kilo transaction arranged by
Monte Nunn and Andrew Chambers. Id. at 2. Nunn organized the deal
-and had several people contribute to the buy money. Id. at 1.

Although Ralph Duke did not contribute to the buy money, Marcel

A copy of Marcel Duke’s transcribed interview is included in
the accompanying appendix filed herein.
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Duke did. Id. at 1-2. As a result, the government charged him
with aiding and abetting. Id. at 3.

When AUSA Hopeman interviewed Marcel Duke, the prosecutor was
aware that none of the buy money came from Ralph Duke. Id. at 5.
Nevertheless, the government threatened him and other witnesses
that the only way they could avoid serving 20 year prison terms was
to implicate Ralph Duke. Id. Although Marcel Duke struck a plea
bargain, the government refused to honor it because they claimed he
was lying when he refused to implicate Ralph Duke. Id. at 4-5.

Marcel Duke lived with his best friend, Scott Tredwell, a drug’
dealer who did not even know Ralph Duké. Id. at 2. Nevertheless,
the government also coerced him into falsely testifying that he
purchased dirugs from Ralph Duke on four occasions. Id. at 2-3.

c. Andre Duke

Andre Duke, another of _Claude Duke’s sons, similarly
corroborates Loren, Claude, and Marcel Duke. The government seized
Andre Duke’s house, claiming that he was Ralph Duke’s nominee for
its'purchase. See Andre Duke Affidavit at 2.*® When Andre Duke
met with AUSA Hopeman, he threatened to indict  Andre and his
parents if Loren Duke refused to testify that Ralph Duke was
involved in the 20 kilo transaction. Id. at 5-6. Hopeman
alternatively promised to release all of Andre and Claude Duke'’s

seized property once Loren agreed to cooperate. Id. at 6. The

A copy of BAndre Duke’s affidavit is included in the
accompanying appendix filed herein.
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government returned Andre’s house once his brother, Loren, agreed
to lie for the prosecution. Id. at 3.

Loren Duke told both Andre Duke and the prosecutor .that none
of the buy money belonged to Ralph Duke. Id. at 4, 10. Monte Nunn
also told Andre Duke that none of the buy money belonged to Ralph
Duke. Id. at 8. Nevertheless, Loren and other government
witnesses succumbed to the government’s coercion and committed
perjury at Ralph Duke’s trial in order to prevent indictment and
imprisonment of their family members. Id. at 11-12. |

d. F. Clavton Tylexr

F. Clayton Tyler, an attorney who represented Ralph Duke on
direct appeal, further corroborates Loren Duke’s claim that the
government was aware that Ralph Duke was not involved in the 20
kilo-transaction. While listening to oral arguments in a co-
defendant’s appeal, he heard Assistant United States Attorney
Denise Reilly tell this Court that one of Ralph Duke’s co-
defendants had informed her that Mr. Duke was not involved in the
20 kilo deal. See F. Clayton Tyler Affidavit at 1.'®

2. Anthony Turner

On May . 17, 1989, Anthony Turner was arrested at the
Minneapolis Hilton Hotel along with Monte Nunn, Loren Duke  and
Larry Hutchinson. ee Anthony Turner Affidavit at 3-5.'7 Ralph

Duke was not involved in the 20 kilo transaction and did not

A copy of F. Clayton Tyler’s affidavit is. included in the
accompanying appendix filed herein.

YA copy of Anthony Turner’s affidavit is included in the
accompanying appendix filed herein. '
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contribute to the buy money. Id. at 5, 7. No Duke Gang or
organization ever existed. Id. at 11. While in custody, Turner
learned that people were falsely implicating Ralph Duke in order to
reduce their penalties. Id. at 6. Despite his innocence, Ralph
Duke was convicted upon lies extracted from frightened kids who
were threatened by prosecutors. Id. at 10.

For example, Loren Duke told Anthony Turner that he would get
both of them out of trouble by falsely testifying against Ralph
Duke. Id. at 8. Loren Duke told Turner that the only way out was
to blame everything on Ralph Duke, whom the government was out to
get. Id. The government had threatened to prosecute Turner to the

full extent of the law, unless he agreed not to testify for anyone

charged in the case. Id. at 8-9. In exchange for his agreement,
Turner received a 38-month sentence. Id. at 9.
3. Ralph Lamont (Monte) Nunn

The claims made by Anthony Turner, Loren Duke and his family
members, are further corroborated by Ralph Duke’s son, Monte Nunn.
Nunn confirms that he orchestrated the 20 kilo transaction with
‘Andrew Chaﬁbers, and his father had absolutely no involvement in
that deal. See Vincent Carraher 1998 Affidavit at 1.%%
Specifically, Ralph Duke did not contribute to the buy money (which
Nunn raised among his ffiends), did not give Nunn any advice

concerning the transaction, and was not even aware of the deal as

18p copy of Vincent Carraher’s September 18, 1998, affidavit
is included in the accompanying appendix filed herein.
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Nunn had not spoken to his father in the two weeks preceding Nunn’s
arrest. Id.

Nunn further confirms that a Duke Gang never existed and Scott
Tredwell never bought any drugs from Ralph Duke. Id. Both the
prosecutors and case agents were aware that Ralph Duke was not
involved in the 20 kilo deal. Id. at 2. Nevertheless, they
coeréed government witnesses to testified falsely against Ralph
Duke by threatening to indict them and their relatives, and give

them long prison terms, if they refused to implicate Ralph Duke.

Id. at 2. Monte Nunn, however, refused to testify against his
father and ultimately received a lengthy prison sentence. Id. at
1-2.

In a hearing conducted in Judge Doty’s chambers on December 6,
1989, during Ralph Duke’s trial, co-defendant Monte Nunn told Judge
Doty that he no longer wished to participate.in the trial because
he had been unable to reach a plea agreement with the goverﬂment.
See Nunn Hearing Transcript at IX-2 to 3, 6-7.%° During that
hearing, Nunn told Judge Doty that when he told his lawyer the
truth about what happened his lawyer told him: "You can’t say
that. The Government doesn’t want you to say that." Id. at IX-9.

As the hearing continued it became obvious - that Nunn was
experiencing psychological problems. Id. at IX-14. Consequently,
Judge Doty ordered him to submit to a psychiatric examination and

recessed the trial. Id. at IX-16 to 21. Shortly after trial

YA copy of the transcript of this hearing conducted on
December 6, 1989, is included in the accompanying appendix filed
herein. '
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recessed, Nunn attempted suicide and was ultimately severed from
Ralph Duke’s trial. Id. at IX-23.

4, Danny Givens

Danny Givens was a drug dealer who contributed $16,000 towards
the buy money raised in Nunn’s 20 kilo deal with Andréw Chambers.
See Danny Givens Transcript at 8.2° Givens also confirms that none
of the buy money belonged to Ralph Duke. Id. at 3, 10. Despite
being aware of Givens’s involvement in the 20 kilo transaction, the
prosecutors never chargéd him with that offense. Id. .at 9, 19.
Instead,.he was indicted in an unrelated case and testified as a
government witness in order to receive a reduced sentence. Id. at
4, 11.

Although Nunn discusséd the 20 kilo transaction with Givehs
for two weeks.préceding his arrest, he never séid anything about
his father contributing any buy money. Id. at 12-13. In fact,
Nunn never wante@.his father to know that he Wasvselling drugS 
Id. at 17. Moreover, neither Scott Tredwell, Andre Phillips, Kevin
Walker, David ¥Youman, Loren Duke, nor Marcel Duke ever bought any
drugs from Ralph Duke. Id. at’ 14-20. Marcei Duke told Givens that
Ralph Duke Was‘not involved‘in the 20 kilo deal. Id. at 21. Larry‘
Hutchinson,.whd wés arrested on May 17, 1989, at the Minneapolis
‘Hilton Hotei, alohg with Nunn, Turner and Loren Duke, likewise told "
Givené that he was shocked when the government implicated Ralph

Duke in that transaction. Id. at 20.

27 copy of Danny Givens’s transcribed 1nterv1ew is included
1n the accompanylng appendix filed herein.
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5. Theryl Dugas

Theryl Dugas, one of Ralph Duke’s codefendants, was charged
with aiding and abetting and maintaining a stash house. See Theryl
Dugas Traﬁscript at 1.%# Dugas confirms that no Duke Gang or
'ofganization.ever existed. Id. at 8, 22. Dugas learned,ﬁhat while
several people contributed to the buy money for Monte Nunn’s 20
‘kilo transaction with Andrew Chambers, none of the money belonged
to Ralph Duke. Id. at 3-4. When Dugas met with DEA Special Agenp
Carey and Assistant United States Attorney Hopeman, he told them
that Rélph Duke was not involved in that déal. Id. at 12.
| ,-The cése agent and prosecutor then diagramed a triangle of
possible.senteﬁces, placing Ralph Duke at the top wiﬁh’a life
sentence and explaining a domino effect which would result from
- others below him.égreeing to testify against Ralph Duke. Id. at
12-14. They also told Dugas hbw others, including Loren Duke,
would testify against Ralph Duke. Id. at 13.. Even .though everyone-.
involved in the 20 kilo deal told the case agent and prosecutdr
that Ralph Duke .was mnot involved in the transaction, the
government’sigoaliwas to obtain Ralph Duke’s convictioh. Id. at
14.

To achieve that goal, the government elicited Scott Tredwell’s
false teStimony'thét he bought drugs from Ralph Duke. Id. at 7-9.
Tredwell, a drug dealer, purchased his drugs exclusively from Terri

Glass, and Loren and Marcel Duke. Id. at 8. After testifying

.~ %A copy of Theryl Dugas’s transcribed interview is included
in the accompanying appendix filed herein.
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against Ralph Duke, TredWell told his close friend Dugas that he
had lied in order to obtain a reduced sentence. Id. at 25-26. ' The
goyernment similarly elicited David Youman'’s false testimony that
he bought drugs from Ralph Duke. Id. at 15-17. Youman, another
‘ c;ose»friend of Dugas, told him that the government coerced him to
testify falsely against Ralph Duke by threatening him with a 1ife

sentence if he did not implicate Ralph Duke. Id. 15-16.

6. Arcel Magee

Arcel Magee likewise .confirms that no Duke Gang or
organization ever existed. See Arcel Magee Transcript at 4.%* He
-also corroborates Theryl Dugas’s statements. Prior to Ralph Duke’s
‘trial, Scott Tredwell told Magee that he was trying to get out of
his own oharges any way he could. Id. at 2. Tredwell further
.informed Magee that although Ralph Duke was not involved in the 26
kilo deal; the government insisted that Tredwell falsely implicate
Ralph Duke. Id. at 3. Tredwell‘ultiﬁately succumbed to the
government’s coercion and testified falsely against Ralph Duke.
_I_c_i;Aat 5.

7. Joseph Ballard

Another government witness to testify at Ralph Duke’s trial
was his nephew, Joseph Ballard, who similarly confirms that no Duke
Gang ever existed. See Joseph Ballard Transcript at 4.2 He also

corroborates Loren Duke’s claim that none of the buy money for the

A copy of Arcel Magee’s transcribed interview is included in
the accompanying appendix filed herein.

21 copy of Joseph Ballard’'s transcrlbed interview is included
in the accompanylng appendix filed herein.
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20 kilo transaction belonged to Ralph Duke. Id. at 10. Ballard
resided at Ralph Duke's home and was employed as a construction
worker fof Steven Bjofklund, Duke'’'s former brother-in-law. Id. at
 1—2{ Despite living with Ralph Duke, Ballard never heard him
discuss drugs. Id. at 5.

On three to five occasions, Ballard transported cars for Ralph
Duke from California to Minnesota for sale. Id. at 2-3. Contrary-
to his testimony at trial, Ballard never transported drugs in any
of these cars. Id. at 3, 8. In fact, on April 27, 1989 (three
weeks before Ralph Duke’s arrest), the police stopped Béllard and
his‘brother, Jeffrey, in Féribault, Minnesota, and éeized their
vehicles. . Id. at 3. Although the police thoréughly’searched the
vehicles, they found no drugs and released the Ballara.brothers the
next day. .;g; : |

Before Joseph Béllardrwas released.from custody, DEA Agent
Carey put a gun to his head and accused him of transporting drugs
for his uncle, Ralph Duke. Id. at 4. Approximately two months
later (four to five weeks after .Ralph‘ Duke'’s. arrest), Joseph
Ballard was rearrested and told by DEA Agent Carey that he would do
30 yéars for "big time transporting" of drugs. Id. at‘7. Joseph
Ballard ultimateiy agreed to testify faiSely against his uncle in
order to avoid a lengthy prison sentence. >l§¢ at 8-9. Telling the
government what his lawyer saia it wanted to hear, Joseph Ballard
falsely testified that he transported drugs and money for Ralph

Duke in hisg vehicles. Id. at 8-10.
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a. Harry Ballard

Joéeph Ballard’'s féther, Harry, has been employed as a Ramsey
County Sheriff’s Deputy for‘mqre than 30 years. See Harry Ballard
‘Transcript at 1.?* He likewise confirms that no Duke Gang éver
existed. Id. at 14. Deputy Ballérd also confirms that the police
stopped his sonS,VJoseph and Jeffrey, iﬁ Faribault a couple weeks
before Ralph Duke’s~arrest. Id. at 2-4. Deputy Ballard recalis
that DEA Agent Carey was involved in the seizure of the vehicles
his sons were driving. Id. at 4. His son, Jbseph, was living with
"Ralph Duke (his former brother-in-law) and transporting cars -- not
drugs -- for him from California. Id. |

According to Deputy‘Ballard, Ralph Duke was involved in the
car business -- not the drug business. Id. at 9. Nevertheless,
many government witnesses falsely implicated}Mr.'Dﬁke atltfiél in
order to reduce their sentences. 1Id. at 11. One such witness was
beputy Ballard’'s son, Jéseph, who falsely testifiéd that he

transported drugs and money for his uncle. Id. at 12.

b. Jeffrey Ballard

Joseph Ballard’s brother, Jeffrey, also confifms that no Duke
Gang ever existed. Id. at 5. See Jeffrey Ballard Transcript at
5.%5 According to Jeffrey, Ralph Duke allowed Joseph to live with
"him because Duke was concerned about the young man staying out of

trouble. Id. at ‘4. Neither Jéffrey nor Joseph ever transported

A copy of Harry Ballard’s transcribed interview is included
in the accompanying appendix filed herein.

**A copy of Jeffrey'Ballard’é transcribed interview is included
in the accompanying appendix filed herein.
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drugs or money for Mr. Duke; inétead, they‘drove four or five
expensive cars from California to Minnesota for resale and were
reimbursed their expenses. Id. at 2. Like his brother and father,
Jeffrey also recalls that DEA Agent Carey was-involved in seiZing
cars from Joseph and him in Faribéult a few weeks before his
uncle’s arresﬁ. Id. at 3—4.

c. Jacqueline Ballard

Joseph Ballard’s sister, Jacqueline, similarly confirms that
no Duke Gang ever existed.  See Jacqueline'Ballard TrahSCript at
5.2 She also corroborates Jeffrey Ballard’s claim that Ralph Duke
was trying to straighten out their brother, Jqseph. "Id. at 5-6.
Like her brothers, Jacqueline Ballard states that her uncle, Ralph
Duke, would travel to California whére he purchased expensive cars
for resale in Minnesotai 1g:_'at 3-4. HeAwould have othér.péople,
incluaing her brothers, drive the cars to Minnesoﬁa and reimburse
them for their expenses. Id. at 4. Neither of her brothers ever
transported drugs or money in theéé cars. Id.

During Ralph Duke’s trial, Jacqueline Ballard received a
‘telephone call from,ﬁer brother, Joseph. Id. atb7. He-sounded.as
if he was under pressﬁre and "stressed out." Id. He told his
gsister that the government was threaténing to give him 30 yéars in

prison. Id.

d. Stéven Maxwell

2%p  copy of Jacqueline Ballard'’'s transcribed. interview 1is
included in the accompanying appendix filed herein.
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Steven Maxwell likewise confirms that no Duke Gang ever
existed and Ralph Duke was a car jockey, who bought and resold
vehicles. See Steven Maxwell Transcrlpt at 1-3.%

8. Dav1d Yeoman

Like many of the other government witnesses who testified
against Ralph Duke, David Yeoman also confirms thae Mr. Duke was
not involved in Monte Nunn’s 20 kilo transaction with Andrew
Chambers. See David Yeoman Transcript at 9.?® None of the buy
money belonged to Ralph Duke; Nunn and his friends pooled the buy
money between themselves; Id. at 2, 10.

Yeoman also was not involved in the 20 kilo deal. Id. at 2.
He was arrested approximately one month later on an unrelated
cocaine sale. Id. at 3. Nevertheless, the government implicated
- Yeoman in Ralph Duke s case and wanted Yeoman to testlfy against
him. Id. at 3-4. A DEA agent told Yeoman: "We re puttlng'
ever?body in this pot and we’re going to stir it up and see what we
come up with." ';g¢ at 4.

The government threatened to gife Yeoman ten years, and to
indict and imprison his mother and pregnant girlfriend, if he
refused to testify against Ralph Duke. Id. at 7-8. His attorney
told Yeoman how other goVernment witnesses . (including Loren-Duke,
Marcel Duke and Scott Tredwell) were goiﬁg to festify against him

and advised Yeoman that he would receive ten years unless he

27 copy of Steven Maxwell’s transcribed interview is 1ncluded
in the accompanying appendlx filed herein.

287 copy of David Yeoman’ s transcrlbed interview is included
in the accompanying appendix filed herein.
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'

testified against Ralph Duke. - Id. at 4—5. Consequently, Yeoman |
falsely testified that he bought drugs from Raléh Duke. Id. at 6.
Yeoman‘actually purchésed the drugs from Loren Duke. Id. ‘Ralph
Duke was neither present at, nor otherwise involved in, Yeoman's
drug transaction with Loren Duke. ee Affidavit of David Yeoman.?®

III. THE AEDPA STANDARD OF REVIEW

A. The Legal Standard
on April 24, 1996, President Clinton signed into law the
Antiterrorism and Effective Death Penalty Act (AEDPA) of 1996,.
which significantly amended Title 28 United States Code Section .
2255. See Pub. .L. No. 104-132, 110 Stat. 1214, 220-21 (1996) .
Pursuant to this legislation, a federal inmate must apply to the
court of appeals for authorization to file in the district court a
second or successive motion for postconvidtioﬁ relief. See 28
U.S.C. §§ 2244(3) (A) & 2255. The court of appeals must authorize
the filing of the second or successive petition if "the application
makes a prima facie showing that" it contains:
newly discovered evidence that, if proven and
viewed in light of the evidence as a whole,
would be sufficient to establish by clear and
convincing evidence that no reasonable
factfinder would have found movant guilty of
the offense. Co '
Id. §§ 2244(3)(C) & 2255.
The Seventh and Ninth Circuits have defined this requisite
prima facie showing as "simply a sufficient showing of possible

merit to warrant a fuller exploration by the district court.”

297 copy of David Yeoman's affidavit is included in the
accompanying appendix filed herein.
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Bennett v. United States, 119 F.3d 468, 469 (7th Cir.

1997) (emphasis added) ; Woratzeck v. Stewart, 118 F.3d 648, 650 (9th
Cir. 1997) (same) . According to these courts, "[i]lf in light of the
documents submitted with the application, it appears reasonably
likely that the application satisfies the stringent requirement for
the filing of a second or successive petition, we will grant the
application." Bennett, ii9 F.3d at 469-70; Woratzeck, 118 F.3d at
650. |
The‘AEDPA‘also establishes a one-year limitation period which
ruﬁs from "the date on Which the facts supporting the claim or
claims.presented could have been discovered through the exercise of
due diligence." 18 U.S.C. § 2255. To satisfy this due diligence
standard, an applicant must demonstrate "some good reason why he or
" she was unable to discover the facts supportlng the motlon before

filing the first habeas motion." In re Boshears, 110 F 34 1538,

1540 (11th Cir. 1997). Because defendants are presumed to have
conducted a reasonable investigation of all facts surrounding their
prosecution, a simple claim that the applicant did not actually
know the facts underlying his or her claim fails to satisfy the due
diligence requirement. ;g;' Instead,v When evaluating an
application to file a second habeas petition; a court of appeals
asks "whether a reasonable 1nvest1gatlon undertaken before the
initial habeas motion was litigated would have uncovered the facts
applicant alleges are rnewly discovered.’'" Id..

If due'diligence is shown, the court of appeals must then

identify the facts underlying the claim and accept them as true for
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purposes of evaluating the application. Id. at 1541. The next
step in the court’s analysis is to determine whether those facts
establish a constitutional error. ';g;, If such erxror is shown, the
court of appeals evaluates those facts in light of the evidenéevas
a whdle and determines whether the applicant would not have -been
convidted if those facts had been known at the time of trial. Id.

Denying a motion for an order authorizing petitioner to file
a second habeas application under 28 U.S.C. § 2254, in Denton V.
Norris, ‘104 F.3d 166, 167 (8th Cir. 1997), this Court observed that

‘the AEDPA "is merely an elaboration on traditional abuse-of-the-

writ doctrine.“"But see‘Wainwridht v. Norris, 121 F.3d 339, 340
(8th Cir. 1997) (AEDPA "discards the pre-Act concept of ’‘abuse of
the writ’ in; favor of mdfe restrictive standarda"). Despite
holding that the AEDPA does not -violate Article I, Section 9,

Clause 2, of the Constitution (prohibiting suspension of the writ
of habeas corpus), this Court envisioned that "[tlhere may be
circumstances in which the statute should not be literally and

woodenly applied." Id. at 167 n.2.

Quoting United States v. Addonizio, 442 U.S. 178, 185 (1979),

and Hill v. United States, 368 U.S. 424, 428 (1962), this Court

recently affirmed that constitutional erfqr remains a basis for

collateral attack if it constitutes "a fundamental defect which

inherently results in a complete miscarriage of justice." Embrey
v. Hershberger, 131 F.3d 739, 740 (8th Cir. 1997). Under the

traditional abuse-of-the-writ doctrine, the miscarriage of justice

exception required the existence of newly discovered evidence of
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actual innocence to support the claim of constitutional error. Id.

at 741.

In Shaw v. Delo, 971 F.2d 181, 184 (8th Cir. 1992), a case
decidéd under the traditional abuse-of-the-writ doctrine prior to
the adoption of the AEDPA, this Court recognized that generally a
habeas petitioner must establish cause for failing to include newly
discovered evidence in a prior habeas petition. Such cause is
established by showing that some external impediment, such as
governmental interference or the reasonable unavailability of the
claim’s factual basis, prevented counsel froﬁ constructing or
raising the claim. Id. If unable to show cause for failing to
include newly discovered evidence in a prior habeas petition, the
claim may nonetheless be considered.only if the failure to consider
it would be é miscarriagekof‘justice -- an éxception which applies
only iflthe petitioner is actually innocent. Id. at 185.

Denying a motion for authorization to file a successive

Section 2254 pétition in McDonald v. Bowersox, 125 F.3d 1183, 1186
(8th Cir. 1997), this Courﬁ noted that an applicant must explain
why newly' discovered, evidence could not have been discovered
previously at the timé he filed his initial habeas petition.

Similarly denying a motion to file a second-Section 2254 petition

in Vancleave v. Norris; 150 F.3d 926, 929’(8th Cir. 1998), this
Court commented that claims not présented. in initial habeas
petitions should be dismissed unless "their factual predicate could
not have been discovered previously through.the‘ekercise of due

diligence and, if proved, they would establish petitioner’s
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innocence." According to Vancleave, "[tlhis is a more restrictive
standard than the cause and prejudice/actual innocence standard for
excusing abuse of the writ under prior law." Id.

Likewise denying an application for authorization to file a

second habeas petition in Roberts v. Bowersox, 170 F.3d 815, 816
(Bth‘Cir. 1999), this Court held that such authorization will occur
only if: (1) the factual predicate for the new claim could not have
been discovered previously through the exercise of due diligence,
and (2) the facts.underlying,the claim, if proven and viewed in
light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidence that, but for the constitutional
errér, no reasonable factfinder would have found the: applicant

guilty of the underlying offense.

B. Application to Case at Bar

Mr. deé’s‘application for authorization to file a second or
successive Section 2255 motion makes a prima facie showing that the
newly discovered evidence of tﬁe government’s knowing use of false
testimony, viewed in light of the evidence as a whole, establishes
by clear and convincing,evidence that no reasonable jury would have

convicted him. See 28 U.S.C. §§ 2244(3) (C), 2255. In light of the
documents contained in the accompanying appendix filed herein,
establiShing thé-Widespread knowing use of governmental perjury,
Mr. Duke Has shown "possible vmerit" which warrants "a fuller
exploration by the district court." Bennett, 119 F.3d at 469-70;
Woratzeck, 118 F.3d at 650. Accordingly, his application

"satisfies the stringent requirement for the filing of a second or
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successive petition," and should, therefore, be granted. Bennett,
119 F.3d at 469-70; Woratzeck, 118 F.3d at 650. |

Mr. Duke’s appliqation for authorization to file a secondﬁgf”
successive Section 2255 motion also complies with the AEDPA’s one-
year limitation period which ruhs from "the date on which.the facts
‘sﬁpporting the claim or claims presented could have been discovered
through the exercise of due diligence." 185U.S.C. § 2255. Mr.
Duke was unable to discover the facts supporting this application
before filing hié initial habeas motion. ‘The government'’s
constructive knowledge of Chambers’s perjured.testimony, récogniied
by this Court 722 vears agb, barely scratched the surface of the
government'’s awareness of his pattern of committing perjury prior
to Mr. Duke’s trial. Evidence of that awareness became available
. to Mr. Duke in ‘August 2001, when Dean Stéward.furhished him with a
copy of the i57-page DEA Chambers Report, which Steward obtained in
May 2001 pursuant to a FOIA request and has not yet been released
to ‘the public.?®

While Mr . Duke/s investigator, Vincent Carraher, continuéd to
interview witnesses concerning the government’s knowing use of
perjury at Mr. Duke’s trial by witnesses other than Andrew
Chambers,‘31 the St. Louis Post Dispatch published its Januafy 16,
2000, story exposing Chambers’s céreer és a DEA informant and his

role in extensive governmental misconduct. That article ignited an

**See Declaration of H. Dean Steward, a copy of which is
included in the accompanying appendix filed herein.

‘See Vincent Carraher’s November , 2001, affidavit included
in the accompanying appendix filed herein.
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18-month nationwide media firestorm which culminated in the DEA
Chambers Report. While that firestorm raged, new information
continued to be reported about Chambers’s perjurious history ahd
the DEA’s pending investigation'intd the extent of the government’s
misconduct. In light of the DEA Chambers Report, it is unlikely
that any additional evidence will be discovered about Chambers’'s
pattern of perjury and the government'’s awareness'of it.
The newly discovered evidenﬁe of Chambers’s perjury prior to
Mr. Duke's‘trial, and the government’s awareness of it, could‘nét
have been discovered throﬁgh.the exercise of due diligence prior to
the time he filed his initial Sectioﬁ 2255 motion. Thét newly
discovered evidence, critical to corroborating other government
witnesses who claim they also committed perjury with the
goverﬁmentfs kﬁowledge and consent, was unavailabie to Mr. Duké
‘(and remains unavailable to the public) until he received a copy of
the DEA Chambers Report innAugust 2001. Because this application
is filéd'within one year of the date on which Mr. Duke obtained a
copy of the DEA Chambers Report, it complies with the AEDPA’s one-
year limitation period.
| Had Mr.vDuke filed this applidation prior to obtaining_a copy
of the DEA.Chambers Report, it would have been necessary for him to
file successive aﬁplications when additional evidenée of ‘Chambers’s
perjury and the'government’s'awareness of it became available.
These separate filings Would have resulted in piecemeal litigation

and needless procedural complications, which would have frustrated

the efficient administration of justice. See Armine v. Bowersox,
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128 F.3d'1222, 1229 (8th Cir. 1997). Furthermore, the filing of
successive applications under thesevcircumstances could be viewed
ag violating the spirit -- if not the letter -- of the AEDPA.
Thergfore, Mr . buke has complied with the  AEDPA’s one-year
limitation period by filing this application within one year of
discovering, throﬁgh. the exercise of due diligence,. the facts
supporting his claim that the ‘government knowingly used false
testimony to obtain his conviction.

For purposes of evaluating Mr. Duke’s application, this.Court
must accept as true the newly discovered evidence and determine’

whether it establishes a constitutional error. In re Boshears, 110

F.3d at 1541. The government’s knowing use of perjured testimony
by numerous key witnesses at Mr. Duke’s trial, and its concomitant
failure to disclose eXculpanry information, is not only a-

constitutional error but "a fundamental defect which inherently

results in a complete miscarriage of justice." Embrey, 131 F.3d at
740. Moreover, when the newly discovered evidence of the

goverhment’s knowing use of false testimony is viewed in light of
the evidence as a whole, it becomes clear ﬁhat Mr. Duke @éuld not
have been convicted if that evidence had been known at the time of
trial. |

No reasonable jury would hé&e found Mr. Duke guilty had it
knowﬁ that the government’s key witnesses were committed.perjﬁry in
order to avoid pfosecution, ébtain sentence reductions, and prevent
the prosecution and imprisonment of their family members. No

reasonable jury would have convicted Mr. Duke had it known that
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those witnesses initially told the‘case agent and prosecutor that
Mr. Duke was not involved in his son’s 20 kilo transactioﬁ with(
Chambers or any other drug dealing. Né reasonable jury would have
returned a guilty verdict against Mr. Duke had it known of the

coercive methods utilized by the government to pressure its

‘witnesses into testifying falsely against him.

No reasonable Jjury would have credited any prosecution
evidence had it known that, in their effort to secure Mr. Duke’s
conviction at any cost, government agents: (1) threatened, coerced

and intimidated prosecution witnesses; (2) disregarded, ignored and

discouraged statements from prosecution witnesses exculpating Mr.

Duke; and (3) suggested, encouraged and orchestrated false
testimony by prosecution witnesses inculpating Mr. Duke. aAny
reasonable jury'would.haVe acquittédAMr;ADuké had it known that his
trial was little more than a perverse parade of perjury by
prosecution witnesses, ali_with.the government’s knowledge, consent
and blessing.

COnséquently, the newly discoveréd evidence of the
government’s knowing use of false testimony at Mr. Duke’s trial,
and its concomitént failure to disclose exculpatory evidence,
establishes by.clear and convincing evidence that no reasonable
factfinder would have found Mr. Duke gﬁilty. See 18 U.S.C. §§
2244 (3) (C), 2255. His application,’therefore, makes the prima
facie showing required under the AEDPA and this Court must enter an
order authorizing.the district court to consider his second or

successive Section 2255 motion. See id.
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IV. THE GOVERNMENT’S KNOWING USE OF PERJURED TESTIMONY

A. Supreme Court Cases

- The habeas petitioner in Mooney v. Holohan, 294 U.S. 103

(1935), alleged that he was convicted in state court based on the
présecution’s knowing use of perjured testimony and deliberate
suppression of impeachment évidence. Despite denying leave'to file
an original habeas petition with the Supreme Court due to the
petitioner’s failure to exﬁaust'state remedies, the Mobney Court
declared that the requirement of due process is not satisfied:

if a state has contrived a conviction through
the pretense of a trial which in truth is but
used as a means of depriving a defendant of
liberty through a deliberate deception of
court and jury by the presentation of
testimony known to be perjured. Such a
contrivance by a state to procure the
conviction and imprisonment of a defendant is
‘as inconsistent with the rudimentary demands
of Jjustice as is 'the obtaining of a 1like
result by intimidation.

Id. at 112. See also United States v. Agurs, 427 U.S. 97,,103 n.7

(1976) 